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ADMINISTRATORS. 

Fide Executors and Administrators. 
ACCORD AND SATISFACTION. 
An assignment by an executor of a bond 

due his testator to a creditor who has 


take ; and the plaintiff cannot surcharge 
and falsify, as to an item of the account 
nted to at the settiement with a full 

of the facts. Compton v 

. 93 

the bill also sought to set 

the settlement as obtained by un- 


ground of undue influence. Ibid. 93 
8. Wherever the defendant is the agent, 
bailiff or receiver of the plaintiff, g court 
of equity has jurisdiction for an account. 
Me Caskill v McBryde, 267 
4. Courts of Equity take jurisdiction in all 
matters of account—and where the ad- 


the administrator, his bill will be sus- 
tained. Jones v Bullock, 368 
Vide Executors and Administrators, 32. 
: ACCOUNTS. 
Accounts referred to in a will become tes- 


i 


tamentary and may be used in explana- 

tion of the testator’s intention. Bullock 

v Bullock, 318 
ANSWER. 

\.Psr Rorrim, J. Where the solvency of 
the debtor, and the loss of the debt by the 
neglect of the administrator, are alledged 
in the bill, and the defendant in answer 
to an in framed upon that al- 
legation, denies the solvency and ne- 
glect, the answer is proof for the defend- 
ant, and it is incumbent on the plaintiffs 
to disprove it. Finch v Ragland, 140 

2. Where in such case the fact of solvency 
or insolvency does not appear upon the 
proofs satisfactorily to the court, a fur- 
ther inquiry will be ordered before the 
master. Ibid. 140 

3. An answer denying the bill must be 
disproved by two witnesses to entitle the 
plaintiff to a decree, Jones v Bullock, 

369 


dhe 


gosltive denial of it, must be disproved 
more evidence than the testimony of 
one witness, to entitle the plaintiff to a 


decree, Armeworthy v Cheshire, 456 
5. An issue should not be directed simply 
because the answer is contradicted by 
one witness. Jbdid. 464 
6. Nor where the witness is supported iy 
circumstances which, connected wi 
his oath, discredit the denial of the de- 


fendant. Ibid. 464 
7. But one is where between the 
witness answer, circumstances 
in evidence create an inclination in fa- 
vour of the former, without estimating 
the interest of the defendant. Jbid. 464 
8. An answer replied to, is evidence for 
the defendant only when it is responsive 
to the bill. Gillie v Martin, 473 
Vide Decree 2, 3. 
APPEAL. 
1, An equity case cannot be removed to 











case, it cannot come up i 
wy appeal. v Williams, 380 
2. an appeal in , the Supreme 
is confined te proofs upon 
which the decree to be reversed, 


was founded. Gillie v Martin, 
* RBITRATOR. 
1, 2 3. 
NMENT. 
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pute, the arbitrator may decide upon 
moral and equitable considerations, and 
where he intended to decide accordin 
to law, a mistake to vitiate the awar 
must appear upon its face. Pierce v¥ 
Perkins, 250 

2. An error in judgment in an aorbitratos, 
is no reason for setsing aside his award. 
Ibid. ~ 251 

3. An arbitrator can, with the consent of 
the parties, act upon the statements of 
witnesses not under oath ; but it is mis 
conduct in him, without consent, to ex- 
amine a witness in private. Ibid) 263 

Vide Attorney and Client. 

BANK STOCK. 

Vide Corporation,—Legacy, 39. 

BEQUEST. 

Vide Emanéipation,—Legacy, passim,— 
Will, passim. 

BILL. 

A bill charging that the defendants. were 
the agents of the plaintiff, and also exe- 
cutors of a former agent, and seeking by 
reason of their having received assets of 
their testator, to charge them with the 
balance due by him, is not multifarious. 
McCaskill ¥ Mc Bryde, . 265 





AWARD. 
1. In 2 general reference of a matter in dis- 








BILLS AND. ISSORY 

PROM F 
Where o mote in rrsead upon Noaes. 
thing is due, it is a fraud, and notice is 


unnecessary to subject the —_— 
Bissell ¥ Bozman, 162 
BOND. - 
Vide Assignment, 1, 2,—Vendor and Pur- 
chaser, 2. 
BRIDGE. , 


Where the Legislature incorporated the 
intiffs, for the purpose of building a 
i and anthorised them to collect 
such an amount of tolls as was neeessery 
to keep the bridge in repair, and the de- 
fendaut erected another bridge in the 
vicinity over the same river, which di- 
verted the travelling, it was held that to 
entitle themselves to relief, the plaintiffs 
must show that their bridge wae always 
in good repair, Free Bridge Com 
v Woodfin, 
CAPTAIN, 
Vide Master of a Ship. 


Il 








INDEX. 


CASES APPROVED. 


1. The Attorney General » Hunter (ante 
1 vol. 12) and the Atto General v 
Blount (a Hawks’ 38) in Eason v Per- 


kins, 38 
2. Potter » Stone (2 Hawks’ 30) — 
wv Cotten et al, 
3. Keaton v Cobb (ante vol. 1, 439) i in 
Newsom v Bufferlow, 67 
4 Bailey v Shannonhonse (ante vol.1 a) 
in Brotten » Bateman, 
5. Petty » Harman (ante vol. 1, 191) in 
Villines » Norfleet, 173 
46. Robards » Wortham (ante 173) in Pal- 
mer v Armstong, 269 
7. Boyd » Hawkins (ante 195) approved 
in part, in Boyd v Hawkins, 329 
8. Doe » Hyman ae vol. 1, 382) in 
Fraser » Alexander, 361 
9, Bryan v Bryan (ante vol. 1, 47) con- 
sidered, and the rule there adopted de- 
clared to be general, in Lassiter y Daw- 
son, 384 
10. Hines » Lewis (Tay. Rep. 44) and 
Whitbie r Frazier (1 Hay, Rep. 275) 
in Thornegay » Carroway, 405 
11. Tolar y Tolar (ante vol. 1, 456) and 
Price » Sykes (1 Hawks’ 87) in Morris 
v Ford, 412 
12, Craven v Haywood (2 Car. Law. Rep. 
557) Huckaby v Jones Cs Hawks’ 120) 
Contentnea Society v Dickerson (1 Dev. 
Rep. 189) Ste v Pty (ante vol. 1, 
493) in Redmond pv Coffin, 441 
13. Craven v Craven (ante p. 344) in 4 
mond v Coffin, 
14. Poindexter » McCannon (ante alt 1, 1, 
373) i in Gillis v Martin, 474 
15. Bissell » Bozman (ante aia,” in 
Gillis » Martin, 476 
16, Ryan » Blount (ante vol. 1, 382_) 
and Wood v Brownrigg (3 Dev. Rep. 
430_) in Mitchell »v Robards, 478 
17. Stow » Ward (3 Hawks’ 604) in 
Ward pv Siow, 509 
18, Craven » Craven (ante p. 344) in 
Sanderlin v Thompson, 543 
19, Streator v Jones (3 Hawks’ 423) in 
Jackson » Blount, 557 
CASES OVERRULED. 
4. Boyd v Hawkins, (ante 195,) im part 
overruled in Boyd v Hawkins, 329 
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2. Stow v-Ward, (1 Dev. Rep. *)™ in 
Ward v Stow, 


CLERK. 
Vide Creditors, 1, 4, 5, 6, 7 
CLERK AND MASTER, 
Vide Reference to Clerk and Master, 1, 2. 
CODICIL. 
Vide Will, 3, 4. 
COMPENSATION. 

Vide Exchange. 

CONDITIONAL SALE, 

Vide Mortgage, 3, 4. 

OOGNTRACT FOR THE SALE OF 
LANDS. 

1. A contract which involves an agreement 
for the sale of land, is withia the pur- 
view of the act of 1819, and may be 
avoided, unless signed as the act — 
Clancy v Crain, 

2. And where the contract * 
thing else, an avoidance of @ part, avoids 
the whole. did. 365 

3. A vendee who avoids a parol contract 
for the sale of land, cannot call upon hia 
vendor for compensation. Jbid. 866 

Vide Lapse of time, 10, 11—Pleading, 4. 

CORPORATION. 

A corporation hes no right to retain the 
ww _PTotee fa ce 

cure a debt due from him. Whether e 
by-law subjecting the Stock of corpora- 
tors to debts due the corporation will 
give them this power. Qu? Harty 
State Bank, ill 


1. Costs are not on against a married 
woman in a suit for matters oceurring 
after the coverture, and to which she is 
an unnecessary party. Brownrigg v 
Pratt, 60 

2. One who defends an ejectment upen 
an equitable title, canaot in equity re- 
cover his own costs at law, but he may 
those he has paid the plaintiff at aw, — 
Newsom v Bufferlow, 67 

3. Testimony in a suit in equity must be 
reduced to writing, and if a party upon 
a reference to the clerk examine witges- 
es viva voce, instead of taking their de- 
positions, he must pay the costs of theix 











attendance. Tayler v Cawthorne, 221 
4. The costs of a suit to settle a partner- 
ship, are generally charged upon the 
ey ps. teed but improper con- 
uct in one of the partners, may be pnn- 
ished by taxing him with them. Jbid. 


222 

Vide Practice 6. 

CREDITORS. 

1, Where two creditors obtained judg- 
ments against their common debtor, at 
the same time, and the clerk wrongfully 
issued an execution to one of them,where- 
by the other obtained a priority, in the 
absence of a fraudulent combination be. 
tween the clerk and the creditor thus pre- 
ferred, a Court of Equity will not de- 
prive the latter of the ad he has 
thus gained. Bank of Newbern v Jones, 

284 


8. An agreement between two creditors, to 
refer the decision of their rights to a 
court, — in equity, prevent either of 
them acquiring a priority, pending 
the reference. bid. 288 

S. If a debtor can, at law, give one credi- 
tor a priority, a Court ef Equity will 
not restrain him from doing so; because 
the favored creditor gets nothing but 
what he has a ri i 

o eq 


tled to executions, and the clerk refuses 
to issue in favor of one of them, it is not 
a case of preference. Ibid. 289 
5. And it seeme that the creditor has no 
redress against the other, unless perhaps, 
where the latter induced the clerk not 
to issue the execution of the first. Zbid. 
290 

6. His only remedy is upon the official 
bond of the clerk ; and the measure of 
damage is the actual loss sustained by 
his misconduct, without reference to his 
motives. Jbid. 291 
7. Whether the insolvency of the clerk 
and his sureties would make any differ- 
ence. Qu! Jbdid. 292 
8. Between creditors, whose equities are 
equal, he who has the legal title prevails. 
But where he who had the legal title, 
had notice at the time he advanced his 
money, of an equity in the other, he is 
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postponed. As where a nole was en- 
dorsed to A by B, as a security, and A 
made subsequent advances to B, some 
before and some after he had notice that 
the maker had an equitable set-off to the 
note, it stands as a security to A only 
for advances made before notice. err 
v Cowen et al. 356 
9. It is not fraudulent for a debtor to pre- 
fer one bona fide creditor te another.— 
Sellers v Bryan et al. 362 
Vide Executors and Administrators, 19,— 


Sureties, |, 2, 3. 
CROPS. 
Vide Devise, 6, 7. 
DECREE. 


1, Where a decree pronounced in the Su- 
perior Court does not ascertain any fact, 
nor declare any oy upon which it 
was founded, simply dismisses 
the bill, on appeal, the decree is not, of 
course, reversed, but the cause will be 
re-heard upon the proofs. Pike v Arm- 
stead, 24 

2. No decree can be pronounced for the 
plaintiff upon a bill suggesting fraud 
in procuring a deed and praying to have 
it cancelled, and for a re-cenveyance, 
where the answer and proofs do not sup- 

port the allegations, but establish a casé_ 

entitling the plaintiff, upon a proper 

to a redemption. a ce ae 


3. The plaintiff sometimes obtains a de- 
cree solely upon the admission in the 
answer, but the admission must have 
some reference to the case made by the ~~ 
bill, and not be entirely in avoidance of — 
it. Ibid. 49 

4. Relief never can be given, which is di- 
rectly contrary to the prayer of the bill— 
as if the prayer is, that a deed be can- 
celled, a decree in affirmance of it 
will not be made. Jdid, 50 

5. Where to a bill by the next of kin, a- 
gainst the executors and legatees, the 
latter relied upon a former decree, pro- 
nounced in a cause between the samé 
plaintiff and the executors, commenced 
after the legal estate of the legatees was 
complete, but the executors did not plead 
it, nor in any way rely upon it, the de- 
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tree was held not to be abar. Hedmond| residue of my estate real aad personal, 

v Cefin, 437 be divided among the heirs of my broth- 
Vide Answer, 3, 4. er J, the heirs of my sister N, and the 
DEED. heirs of my sister 8, and nephew L ;” 

Vide Practice, 5,—Surety, 5. it was held, the testator having recog- 
DEMURRER, nised J, as being alive, that the word 

Vide Pleading, 5. * heirs” was used as a description of le- 
DEVISE. gatees only, and not in its appropriate 


1. Where a testator directed his estate to 
be kept together until one of his five 
children married, or should arrive at &e. 
and then the one marrying or arriving 
at &c. to receive a share, and the resi- 
due to remain undivided for the other 
children, “ leaving the manor plantation 
at a valuation of $4000 for the young- 
est child that may be then living, it was 
held, that the testator contemplated 
several divisions ; that the manor plan- 
tation was to be taken by the child who 

“was the youngest at the last division ; 
and that in the division it was to be tak- 
enas land, and not as an 
Wilder v Mixon, 

2. Where a parent is making provision by 
will for his children,it is presumed that he 
intended to extend the benefit to their 
issue unless the contrary expressly ap- 
pears. Cox et al. v Hogg, 125 


3. Where a clause of survivorship is _at- | 


tached to words which create a°tenancy 


to a general survivorship, 
" the death of the testator is taken as the 
true period. Ibid. 126 
5. In a gift by will to a child and grand- 
children, ‘* equally to be divided,” each 
of the latter take equally with the for- 
mer, unless a different intention is in- 
ferred from other parts of the will.— 
Martin v Gould, 305 
6. Crops growing upon land, at the death 
of the devisor, go to the devisee. Jones 
v Jones, 392 
7. Between the heir and the executor, the 
growing crop goes to the latter ; but be- 
tween the executor and the devisee the 
rule is different. Smith ¥ Barham, 423 
8. A testator having directed that the “the 





technical sense, as denoting the succes- 
aion, and that the individuals of the seve. 
ral classes of children, were entitled = 
capita. Ward v Stow, 

Vide Land charged with the payment ret 
debts, 1, 2,3. Legacy passim. Pow- 
er 1,2, Will. 

DOWER. 
Vide Widow, 1, 2, 3, 4. 
DISTRIBUTION. 
Vide Executors and Administrators, 4. 
EJECTMENT. 
Vide Costs, 2 


EMANCIPATION: 
A bequest of slaves, for the purpose of e- 
mancipation, is void, and a trust results 
to the next ofkin. edmond v Coffin, 


440 
ENTRY. 

One who purchases at execution sale, land 
E> has been entered, but not paid 
ae at bis peril, complete the ti- 

pe 


no equity to claim the land of the de- 
fendant in the execution, upon a subse- 


quent entry of it by the latter. NWunn 
et al. v Mutholland, 381 
ESTATE FOR LIFE IN PERSON- 


ALTY. 

1. A residue which is given for life, with 
a remainder over, must be sold by the 
executor, and the interest paid to the le- 
gatee for life, and the principal to him 
in remainder, because this is the only 
mode of giving both sets of legatees the 
enjoyment of those chattels which are 
perishable. Smith v Barham, 420 

2. Slaves‘ire in this State, an exception 
to this rule, because they are not con- 
sumed in the use, and their natural de- 
cay is supplied by their issue, which 
goes to those in remainder. Jbid. 420 

3. A legatee for life is bound to keep down 
the interest of a debt charged upon his 












































571 





INDEX. 


legacy, and he may be compelled to con- | 5. Parol evidence is not admissible, either 


tribute to its payment. But he is not 
bound to surrender the whole profits for 
the purpose of extinguishing it. Jdid. 
425 
4. The legatee for life of a specific chattel, 
has a right to the possession of it, and 
the assent of the executor to his legacy 
vests the title of him in remainder. Jéid. 
426 
5. When a specific chattel, which is con- 
sumed in the use, is given for life, what 
interest vests in the remainder-man. Qu? 
Tbid. 427 
Vide Limitation of Personal Estate. 
EVIDENCE. 


1. The terms of a written agreement can- 


not be varied by parol proof, in equity 
more than at law, unless upon an ad- 
mission by the defendant, or unless the 
provision sought to be established was a 
substantive part of the agreement, and 
omitted through fraud or mistake, as 
where an absolute bond was given to in- 
demnify bail, and the proof was of ad- 
missions by the obligee of the intent, 
but nothing to show fraud or mistake, 
or that a condition was omitted, it was 
held to be single. Howell v Hooks, 258 


2. A sheriff’s return and decd are prima 


e Tand sold and that convey- 
ed; but if the presumption exists at all 
in favor of deeds executed by a succeed- 
ing sheriff, under the act of 1799 ( Rev. 
ec. 538) it fails when it appears that the 
successor knew nothing of the facts re- 
cited in his deed, but exeeuted it from 
his confidence in the representations of 
the purchaser, McPherson v Hussey, 

323 


3. A defendant against whom no decree is 


prayed, and who has no disqualifying 
interest, may be examined by the plain. 
tiff. Jones v Bullock, 369 


4. Where a father conveyed land to a son 


by a deed of bargain and sale, upon a 
bill by other children, seeking to have 
the land brought into hotch-pot, parol 
evidence eannot be received to prove that 
it was in fact given as an advancement. 
Wilkinson v Wilkinson, 
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in equity or at law, to vary the terms of 
a written contract. did. 377 
6. But in equity, matter of fraud, acci- 
dent or surprise, may be proved by parol, 
to raise a trust dehers the deed, and af- 
fect the conscience of one claiming un- 
der it. Ibid. 378 
Vide Answer, 1, 8,—Executors and Ad. 
ministrators, 27, 28, 29, 30,—Master’s 
Report, 1, 2,—Mortgage, 16,—Prac- 
tice, 1, 2, 3,—Receipt. 
F EXCEPTIONS. 
Vide Master’s Report, 1, 2. Practice 4. 
EXECUTION AND EXECUTION 
SALES. 
1, As many executions, of any kind, as 
the plaintiff chooses, may be sued out 
on the same judgment—but if executed 
wrongfully, or irregularly, it is at bis 
peril. McNair v Ragland, 42 
2. ah ged Sm ca. sa. ate both sued 
out, and there is a levy under the form- 
er, the latter cannot be executed until 
either a sale or due discharge of the ef- 
fects. Ibid. 44 
3. Per Danret, J.—The act of 1812, 
( Rev. c. 830,) authorising the sale of — 
trust estates by execution, applies where | __ 
the trust estate of the defendant is co- 
extensive with the legal title; not where ~ 
the trustee holds for the defendant fat 
life, with remainder to others. Freeman 
et al.v Perry, 245 
4. A purchaser at execution sale, succeeds 
to all the rights of the defendant, and 
where the latter, before the teste of the © 
execution, had received a deed for land, — 
which by the fraud of a third pe 
had before its registration been destro 
ard the legal estate conveyed by the 
bargainor to that person, the purchaser 
is entitled to a conveyance from him.— 
Morris v Ford, 412 
5. An unregistered deed vests in the bar- 
gainee an inchoate legal estate, which 
was liable to seizure under an execution, 
before the passage of the act subjecting 
equitable interests to execution sales.— 
Ibid. 418 
5. Defendants need not answer immaterial 
allegations. Therefore where a plaintiff 
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alledged that an execution in favor of 
the defendants, being in the hands of the 
Sheriff, he had in satisfaction thereof, 
discounted with the Sheriff, a judgment 
which he, the plaintiff, had against him 
and others, an execution for which was 
then in the hands of the coroner, and 
that mutual receipts had pessed between 
him and the sheriff; and further that the 
Sheriff, not paying over the money to 
the defendants, they had obtained a 
judgment therefor, upon the official bond 
of the Sheriff; it was held, that without 
the assent of the defendants to the set- 
tlement between the plaintiff and sheriff, 
these facts constitute no defence against 
the judgment in favor of the defendants, 
ogden te plaintiff; and that the de- 
fendant need not answer whether the 
_ sheriff and others against whom he had 
the judgment were good and able to pay- 
the same, nor whether an execution on 
said judgment was in the hands of the 
coroner, nor whether the plaintiff gave 
the sheriff a receipt for the judgment, nor 
whether the sheriff and his sureties were 
able to pay the judgment on his official 


bond. Collier v Bank of Newbern, 
929 


om the ‘err execution 


er a levy upon his property, and taking 
it out of his possession, can discharge 
the debt due the plaintiff. Jéid. 530 

Vide Auction Sales—Creditors 1, 4, 5— 
Entry—Execution and Execution Sales 
38, 39, 40—Mortgage 5, 6, 15. 

EXECUTORS AND ADMINISTRA- 
TORS. 

1. Executors are not entitled to commissions 
on debts due from themselves to the tes- 
stator, nor upon payments to legatees.— 
Arnold v Blackwell, 4 

2. Neither are they allowed to a dishonest 
executor. bid. 4 

3. A division of slaves, honestly made by 
an executor, upon a wrong principle, may 
be set aside upon the bill of a legatee,who 
has submitted to the division in ignorance 
of his rights. Speight v Gatling, 9 

4. The children of a second husband can- 
net enforce distribution from the admiu- 
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istratrator of the first; because, if the 
share of the wife vested in her second 
husband, his administrator only can claim 
it; and if it survives to her, the children 
have no right to it. Dameron v Clay 
et al. 19, 20 

. An executor is not liable for laches in 
not enforcing the payment of a debt due 
the testator, from a co-executor who be- 
comes insolvent after the probate of the 
will, Clarke v Cotten et al. 51 
6. An executor may retain for necessary 
expenses, in addition to his commissions 
at the rate of 5 per cent. upon the re- 
ceipts and disbursements. bid. 54 
7. Commissioners are not allowed upon 
payments to legatees. did. 55 
8. An executor is not liable upon the in- 
solvency of a co-executor, for assets 
which he has never had under his con- 
trol. + Zbid. 55 
9. Legatees can come into equity to secure 
themselves against the insolvency of an 
executor. But it does not follow that 
an executor can compel an insolvent co- 
executor to account; and it seems that 
he cannot. Ibid. 56 
10. Executors have no right to charge a 
cutor, with a debt due from him to the 
testator. Jbid. 57 
11. Wkere one, appointed an executor, 
purchases at the sale of the assets, be- 
fore he has proved the will, and Kis co- 
executors deliver him his own note and 
also others, for collection, and the debtor 
afierwards proves the will and becomes 
insolvent; the co-executors are liable for 
the amount of his purchases and collec- 
tions. Jtid. 57 
12. But disbursements by the insolvent, 
in payment of the debts ef the testator, 
made by directions of- his co-executors, 
shall exonerate them pro tanto, and not 
be applied to a debt which he owed the 
testator in his life-time. bid. 58 
-13. Where it becomes necessary for an 
executor to employ an agent, the ap- 
poiatment of one who was nominated 

as co-executor, but never proved the will, 

is justified by the confidence reposed in 
him by the testator. Jbid 53 
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34, It makes no difference, that the agent | 
may, by proving the will, place it out of | 
the power of his co executors to call him 
toaccount. Ibid. 59 

15. Where one executor delivers over as- 
sets to his co-executor buna fide, and for 
a purpose apparently beneficial to the 
estate, he is not responsible for the con- 
duct of his co-executor. Jbid. 59, 60 

16. An administrator who has paid debts 
of his intestate to a larger amount than 
the assets in his hands, is, in equity, 
substituted to the rights of the creditors, 
and may recover of the heir the sum 
thus overpaid. Williams v Williams, 69 

17. But if an administrator, knowing the 
persona! estate to be insolvent, had made 
such payments with the intent to make 
the heir his debtor, and withdraw the 
question of fully administered from the 
proper forum, he would be entitled tono 
relief. Ibid. 71 

18. A Court of Equity has jurisdiction at 
the suit of a legatee, against the execu- 
tor of an executor, who has the funds of 
the first testator in his hands, although 
there is a surviving co-executor. Brot- 

. ten v Bateman, 115 

19. Creditors , 

‘or, where is 


a surviving co-executor, unless upon the 
ground of collusion, or of the insolven.- 
ey of the survivor. Ibid. 117, 118 
20. A payment by the executor of one of 
two co-executors to the survivor, will 
discharge the estate of the deceased exe- 
cutor, pro tanto. Ibid, 118 
21. Legatees may in equity recover of the 
executor of a deceased executor, and the 
surviving co-executor, the funds in their 
hands respectively. Jbud. 118 
22, rien who jointly administer 
are liable foreach other’s acts. Ibid. 118 
23. But upon an account of their adminis- 
tration, both are not jointly 
to legatees in the first instance. who 
has received the fund is primarily liable, 
and the other only in case of his default. 
Ibid. 119 
24. The court against an ad- 
ministrator dealing withthe estate for 
his own benefit, or that of a cn-adminie- 
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trator; or claiming commissiens while 
he keeps uo account. Yet under spe- 
cial circumstances, such dealings may 
* be supported, and comunissions allowed. 
Finch v Ragland, 137 
25. It is not a universal rule, that an ad- 
ministrstor who keeps no accounts shall 
be allowed no commissions. It is how- 
ever a very general rule, and will only 
admit of an exception under very pecu- 
liar circumstances, 41 
26. An executor who keeps no accounts 
is chargeable with interest. Ibid. 142 
27. The production of the intestate’s notes 
by an admistrator is not sufficient proof 
of a disbursement, Ibid. — 


presumption 

at allow weight to the odgment 

a settlement between the administ: 
ey 

~ yo-Frr a sufficient ane 
him, without other proof of the debt— 
Dt o eiguet yee 
gainst his co-administrator, being a 
lity at law, is not allowed by a Court uf 
ee ee 


30. iwi judgment is evidence &a 
settlement between the administratars; 
end after the lapse of wonky youss GS 
the death of the administrator who was 
a creditor, the court allowed the admin- 
istrator credit for the judgment, without 
further evidence of the debt. Jbid. 146 

$1. Although an executor cannot purchase 
at his own sale, yet if he does, and there 
is no fraud, but he pays the purchase © 
wee ue Gk aol ccna 


accounts are settled, and uittan- 


ces given by the legatees, withoat the 
excrcise of undue influence on his part 





a 
-— *T4 
a 
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INDEX. 


he cannot, after the lapse of twenty-nine 
years, be declared a trustee for the lega- 
tees of the slaves purchased by him.— 
Villines v Norfleet, 167 
32. A settlement of the account of an exe- 
eutor by commissioners appointed by the 
County Court, is not a bar to a future 
account, but it rebuts the presumption 
of fraud. Ibid. 172 
33. Jt seems, that an executor who has 
been charged with assets in respect to a 
judgment which is enjoined, is entitled 
to relief; but whether at law or in equi- 
ty. Qu? » Howell v Hooks, 261 
34. An administrator who has, without 
neglect, been compelled to pay debts of 
his intestate to an amount exceeding the 
personal estate, will be re-imbursed out 
of the real assets. Sanders v Sanders, 
262 

35. But if the payment be voluntary, whe- 
ther he will be aided. Qu? Jbid. 262 
36. The executor of a will which is of 
doubtful im has a right to apply to 

a Court of Equity to have it construed, 
and its trysts Bullock v Bul- 
lack, 307 
$7..An administrator, with the will an- 
becomes a trustee for any trusts 

in the will, as much as if he 

mamed executor. Jones v 

Jones, 387 
an executor raised money and 
bought the slaves of his testator at exe- 
sale, and re-paying the purchase 
conveyed them according to the 
the will, i¢ was held, Dantzt, 


eution 
money, 
terms 

J. dissenting, that they were liable to 


the claims of other creditors. Clarke v 
Clarke, 407 


@asets, as to those made at his own.— 
Tbid. D 5 410 
40. By prey Ie egy | 
ee Mune tin and iff. 
is sales are prima . the 
case of Blount v Davis (2 Dev. " 
19) validate of assets 
by the executor at his sales. Jbid.411,412 
41. Although executors who benu fide pay 
2 
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a legacy to a charity of doubtful validity 
are protected, yet when slaves were be- 
queathed to a Quaker Society, upon a 
trust for emancipation, and the execu- 
tors confederating with the Society to 
defeat the claim of the next of kin, de- 
livered the slaves to the Society, and 
otherwise acted mala fide, they, in de- 
fault of payment by the Society, were 
held responsible for their value and hire, 
and also for interest thereon. Redmond 
v Coffin, 452 
42. No decree can be made against an ex- 
ecutor, unless assets are admitted by 
him, or found upon a reference: and 
where he is made a defendant by scire 
facias, after establishing the right of the 
plaintiff, the proper step is to direct an 
enquiry as to assets. Mitchell v Ro- 
bards, 478 
43. Executors charged with the manage- 
ment of legacies to infants, are entitled 
to commissions upon the profite—but 
they take them as executors, to be divi- 
ded according to their several 
of labor ; and upon the death of one who 
had possession of the fund, the survivor 
is not entitled to another commission.— 
Perry v¥ Maxwell, 





duary Clause, 2,—Surety, 4, 
and Purchaser, 6. 
EXCHANGE. 
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but when her husband ia a defendant, | 
to interpose a suitable adviser ; and this | 
Tule is not msed with, even where 


the wife sues in forvia oa gg 
Ward v Ward et al. 553 
Vide Costs 1. . 


FORGERY. 

Vide Practice 5. 

FRAUD. 

1, Aewrong done by a person seeking 
equitable relief, to one nota party to 
the proceedings, furnishes no objection 
to such relief on the part of those against 
‘whom itis songht. Cvedév Hawkins, 

393 

2. When an objection to equitable relief 
is based upon an allegation of fraud, it 
will not be sustained by proof of mere 
error. Ibid, 393 

3. No one can in equity, be permitted to 
‘set upa benefit derived through the fraud 
of another, although he may not have 
‘had a personal agency in the imposition. 
Tei. 397 

Vide Evidence 1, 6—Execution and Exe- 
cution Sales, re Executors and Admin- 
istrators 41. 

GIFT OF SLAVES. 

1. Before the act of 1806 (Mev. c. 701 

if a father, upon the m of 


> prima 

fatie it is a gift, and not a loan. Dam- 
eron Vv Clay, 19 
2. A I gift of slaves is not entirely 
by the act of 1806, (Rev. c. 701.) 

The death of the donor, or a confirma. 
tion of it by him, renders it good ad in- 
itio. Bullock v Bullock, 314 
$. A gift unaccompanied with delivery, and 
by an instrument not sealed, is not va- 
lid; and where a testator bequeathed a 
slave to his widow for life, and after- 

* ‘wards to all his children, and while the 
slave was in the ion of the widow, 
some’ of the n relinquished, with- 
out consideration, and by a writing not 

* under seal, their interest in the slave to 
one of their it was held that 
the instrument nothing.  Dow- 
mey Vv Smith, ; 635 
GUARANTY. 





The arrest of a debtor, upon ‘final process, 


INDEX. 


is not necessary to enable a giarantee 
of the debt, to charge the guafantor.— 
Blackledve ¥ Nelson, 
GUARDIAN AND WARD. 
Vide Interest, 2. 
HEIRS. 

The heir is concluded by a judgment against 
the administrator, as to every thing but 
the améunt of assets received by the fat- 
ter. Sanders v Sanders, 264 
Vide Accord and Satisfaction, — 

13, 14, 15, 16, 17, 18, 19, 20, 21, 92, 
23, 24, '—Vendor and Purchaser, 1}; 
HOTCH POT, 

Vide Evidence, 4. 

HUSBAND AND WIFE. 

. In this State the wife has no equity 
an her husband to have a provision 
made for her out of her choses accruing 
during the coverture, although he be in- 
solvent, and no settlement hasbeen 
made on her. Lassiter v commen 

- Adeéed to a feme covert, 
slaves to her after the death "6F 
nor, creates an interest whic 
to her after the death of her 
and she is @ necessary party toa bill 
him, seeking relief upon se 
negay Vv Carroway, 

8. "The words “to her and her heirs’ 
per use,” annexed to a legacy tow | 


tied daughter, do not make 
her separate use, being probably an 
effectual attempt to secure it to h 
“to 
d the 
words in| - 
gacies to ss some, is not suffici 
rebut this presumption, and repel 
claims of the husband. Rudisell v 
son, 

Vide Feme Covert,—Parties to a Suit, % 
— Vendor and Purchaser, 3, 4. ; 
IN FORMA PAUPERIS. 

"ide Feme Covert. 
INJUN 

1, Where the right 
injury irrepsrabie, 
ed against private 
in establishments. 
tion, or private - 

Perkine, 


~ ae 
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2. But private right must, upon adequate | 
compensation, yield to public conveni- | 
ence; and courts of equity will not in- 
terfere by injunction, where the public 
benefits resulting from such an establish- 
ment exceed the private inconvenience. 
Ibid. 40 

. A court of equity will not enjoin a suit 
at lawin the court of another State; 
neither will it direct @ particular order to 
be made in a chancery suit thus pend- 
ing, unless it be by putting a party to 
his election. Boyd v Hawkins, 356 

Vide Judgment 6— Mills 1, 2- 

INTEREST. 

1. Interest upon rents and profits is not 
usually allowed until an account be de- 
manded. But where the possession is 
mala fide, it is allowed from the re- 
ceipt. Benzein v Rodinet, 67 

2. Interest is not compounded against a 
fuasdian for the time when the funds of 
the ward remain in his hands after the 
relation has ceased. Jfitchell v Ro- 
bards, 479 


3. An executor will not be charged inter- 
est 
for 


asmall sum, too inconsiderable 

ion, which he bona fide 
on hand for a general settlement. 
Nor, will he be charged interest On a 


TAT ta aa anainad alias, the Sli of a 
bill for an accoun when he ie es: no 


- wpposition te the account, and retifins 
the to answer the decree, But 
if an order is made in the cause, author- 
sing him to pay the moncy into court, 
and he neglects to do so, he wi 
charged with interest upon it from the 
time the order was made. Downey v 
Smith, 635 
Vide Estate for life in personalty, 3— Exe- 
cutors and-Administrators, 26, 41—Le- 


gacy 36, 47. 
INTERPLEADER, BILL OF. 
Vide Jurisdiction 4. 
ISSUE. 
Vide Answer 5, 6, 7—Practice 5. 
JUDGMENT. 

4. The irregularity of a judgment at law | 
. is no ground of reliefin equity. To en- 

~ title himself to relief, the defendant at 

daw must show that advantage-was taken } 
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of him, to preclude him fram a defence 
against an unconscientious claim. Die- 
seliv Bozman, 154 
- If a judgment has been iniquitously 
used, a Court of Equity will annul what 
has been done under it. bed. 161 
- Where there is a confidential relation 
between the plaintiff and defendant. at 
law, a Court of Equity will set aside a 
judgment by default, unless some proof 
was offered. bid. 162 
. Where a judgment was confessed to the 
prosecutor by a prisoner confined in jail 
on a charge of larceny and arson, under 
circumstanees which induced the court 
to enjoin it, but without any misconduct 
on the part of the prosecutor, it was held, - 
that it should stand as a security for the 
amount which might be-recovered in an- 
other-action to be brought by the prose- 
cutor-for the same trespass. Heath v 
‘Cobb, 187 
. A defenilant at law has no relief in equi- 
‘ty against a vol judgment; as whero 
no sci. fa. was served on the heir, and 
the creditor obtained a judgment and 
purchased his land, the judgment being 
void, and the remedy at law complete, 
no rélief.can-be had in equity. Arms- 
WOTTNY V Once eg MRA 
6. A defendant whose judgment has, pend- 
ing a suit in equity, become dormant, 
is not, upon a dismission of the bill, en- 
titled to a decree for his debt, unless an 
injunction has issued. Howell v Hooks, 
261, 262 
Vide Executors and Administrators, 28, 
29, 30, 33,—Lapse of Time, 1, 4, -7,-8, 
9. 


JURISDICTION. 

1. Upon a bill by children against the ad- 
ministrator of their father, harging that 
negroes had been advanced, upon the 
marriage to their mother, and vested in 
her husband, and that after the death ef 
their father, the negroes were claimed 
by the brothers and sisters of the mo- 
ther, as having been a loan, and not an 
advancement—there being no collusion 
between the administrator and the plain. 

tiffs, and the former being in possession, 
and honestly defending his legal tithe— 


—-, 
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é¢ wae held that the court had jurisdic- 
tion to decree a distribution of the slaves 
the administrator, but not to try the 


Dameron v Clay et al. 
2. A court of equity has a clear jurisdic- 
the cestui gui trust, 


) gone goals 
of equity junsdiction. Jbid. 21 


7. Courts of equity in this State will not 
sustain a bill to enjoin a om at 
where tho 


amount in controversy does not exceed 
fifty dollars. Chunn + McCarson, 73 
Vide Account 3, 4.—Executors and Ad- 
ministrators 18. 
LAND CHARGED WITH THE PAY- 
MENT OF DEBTS. 


3. The rule is the same when there is a 
conversion out and out, and the residue 


Wid. 271 
Pode Legacy, 19, 80,21, 22,39, 4, 28 





INDEX. 


LAPSE OF TIME. 

1. Where a judgment on a bond was ob- 
tained, and after a return of not satisfied, 
became dormant, and ten years after 
wards wes revived, when the defendant 
having discovered evidence that the 
bond had been paid, obtained a verdict 
establishing that fact, upon an issue di- 
rected for the purpose, it was held, Rur- 
rin, Judge, dissentiente, that as thé evi- 
dence was satisfactory to a jury, the 
lapse of time was not a bar to the relief. 
Hill v Jones, 


Ibid. : 1 
3. The rule prescribes no rt time ; 
but where the s atute of limitations bere 
at law, it bars also in equity. Jbid. 105 
4. Where the relief is i 
judgment at law, to let ina 
unknown at the trial, the bill 
filed with the least possible 


eS § 
net 


covery of the evidence. bic. 

8. A judgment ought not to be set aside 
for testimony discovered after the time 
allowed the defendant to bring error.— 
Ibid. ST 108 

9. Much more ought a bill to set aside 
j t for after discovered testimony, 


claim on it, is a bar to a bill for 
cific performance, where the delay is not 
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accounted for by reason of infancy, co- 
verture, or the like. T'ute v Connery 224 
11. In an agreement for the sale of land, 
the vendor is considered to be a trustee 
for the vendee, and the statute of limi- 
tations does not, in equity, bar the lat- 
ter. But that court respects the lapse 
of time in cases of implied trusts, and 
unless explained, it is a bar to the re- 


226 
LEGACY. 

1, Where a testator bequeathed personal 
estate to a child, “to her and her heirs 
forever,” and added “it is my will and 
desire that if my said child lives to arrive 
at the age of eighteen years, for her to 
receive said legacy and take possession 
of it; and if she should die without a 
lawful heir begotten of her body, then 
the sai to revert back and be 
pe ivided,” &c.—it was held tha 
the words “receive and take possession” 
were equivalent to “she! then be paid,” 
and that the legatee took a vested and 
(the limitation over being too remote,) 
an absolute interest, Cooper v Pridgeon, 

98 


2. Where the time is not annexed to the 


ree 


< 8 
r 


Fi 


besei 


F 
J 
rf 


‘ ina re eral ivorship is created 


wout-to Sha. pent of tin, Cex et al. ¥ 
Hogg et al. 
4. Ins bequest to A, and 
death,” or “ if he happen to die,” to B, 
A is held, according to the circumstan- 
ces of each case, to take for life, or to take 
absolutely, and B is only to be substi- 
tuted in case of alapse. Jbid. 127 
5. If A survives the testator, B takes upon 
the death of A, unless a benefitto A’s 
issue is intended, or unless by be- 
quest he is to have the principal as well 
as the profits, Jdid. 128 
. Much more is this the case when B isa 
stranger. bid. 128 
. Where the share of each legatee was to 
be determined at the death of the testa- 
tor, and a division to be made, and there 
was no trust and direction to pay over 
the profits, especially where the legacy 
was of a residue, these are circumstances 
indicating that words of survivorship are 
to be restrained to the death of the tes- 
tator. bid. 128 
8. An express estate in common is not cut 
down to a joint tenancy by words of sur- 
vivorship; and they are held to be in- 
serted for the purpose of preventing a 
lapse. Ibid. 128, 129 


in 4 ’ 
vivership is intended, may be ascertain- 
from other parts of the will. J6id. 129 
10, A clause of survivorship superadded to 
words which in a will create a tenancy 
in common, is held to be inserted for the 
purpose of preventing a lapse, unless a 
contrary intention is apparent. Because 
a different construction would cut off the 
issue of the legatee. Jbid. 131, 132 
11, For the same reason a devise to A, but 
if he die before twenty-one or wi 
issue, is construed to mean if he die be- 
fore twenty-one and without issue. Jid. 
132 
12, But where the issue of the legatee are 
not injured by a natural construction, it 
is adopted. Jbid. 133 
13. Where a testator in his lifetime sub- 
scribed for stock in the Roanoke Navi- 





gation Company, and died without com- 
pleting the payments, and by his till 
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gave specific legacies and created a fund | 
for the paymentof his debts. it was held,the 
“und for the payment of debts and the un- 
of residve being exhausted, that 

the stock in the hands of the heir should 
be subj to the payment of the ba- 
lance due upon the subscription in ex- 
oneration of a specific legacy. Robards 

v Wortham, 173 
14. Déscended lands must exonerate a 
specific legatee from the payment of 
all debts, for which the heir is bound.— 
Ibid. 175 
15, The devisor cannot restrain the credit- 
or from subjecting the personal estate ; 
but where the latter has a right to resort 
to both the personal and real assets and 
exhansts the former; a legatee will be 
substituted to the rights of the creditor 
against the heir. bid. 176 
16. If the heir pay the specialty debt of the 
ancestor, he may indemnify himself out 
of the residue of the personal property. 


But the legatee cannot be indemnified 
out of the real estate, unless the debt 


id by hislegacy be a charge upon the 
heir. "Mid. 176 
17. And a subscription to the stock of the 


Navigation Company being a simple 
contract debt, the | on pay ment oF 
i’ to in ty from the 
real estate. bid. 176 
18. But the subscription creating a specific 
lien, and being the ancestor’s debt, the 
heir has a right to an indemnity from 
the residue, and a specific legatee from 
the real estate. Ibid. 177 
19. Where land is devised to be sold for 
the payment of debts, and the surplus 
given away as cash, it is primarily lia- 
ble, even between the heir and the resi- 

a legatee. Jbid. 177 
20. “ie akan land is charged with 
the debts, it is taken as only auxiliary 
to the personal estate, — ou pom 
ad a ts to have the 
fntchtion ofthe testator, bid. 177 
21. Real assets in the hands of the heir, as 
well as al estate are the primary 


funds for the payment of specialty credit- 
ors and liens ; ph xg specially 





bequéathing the personal estate, the tes- 


INDEX. 


tator declares his intention that the Iand 
shall bear its own burden. Jéid. 179 
22. So by a devise of the land, the tes- 
tator declares his intention to exempt it, 
and hence a devise to the heir prevents 
the land from being subjected in exone- 
ration of the specific legacies. Ibid. 179- 
23. Itisa question of intent; butto change 
the order of ee requires a clear ex- 
pression to that effect. Jdid.: 179 
24, And where the testator devised land to 
be'sold for the payment of debts, and 
gave the surplus to his wife, and also 
gave her a large legacy and small lega- 
cies to others, and directed his executors 
in case of a deficiency of the fund for the 
payment of debts t sellsuch property as 
his wife might point out, i¢ wa# held that 
this direction charged the wife’slegacy as. 
between her and the other legatees, but 
did not exonerate descended real estate. 
Ibid. 179-180 
25, Where a testator directed the intetest 
of one third of the valuation of his slaves 
to be paid to his son, and requested 
another son to take the slaves, and pay 
the valuation to his executors, and ap- 
pointed that.son & another his executors: 
Held, upon the probate of the will by the 


— efone, and upon his — to take 
the negroes w. 
retain the sander the negroes, and thet 


they were not bound as a security for 
the annuity. Wilson v Wilson, 81. 
26. Bequest of negroes, to be divided Be- 
tween the children of A, when one of — 
them arrives at the age of sixteen; held, — 
that children born after the death of 
testator, but before the time of the 
sion, are entitled to a share. ae 


be divided among the legatees in esse, 
at the testator’s death. Jbid. 223 
28. A testator gave lands and goods to Bis 
executors to ‘Ser oe, a a ray” 
ment of all : ue 
the weicabys eae from them, to” d&c. 
The words “afler payment,” &c. sub- 
ject the land in exoneration of othér te- 
gacics, but not in favor of the next of 


e 
a 
ae 


. 
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kin. Palmer v Armsireng, _. 268 
29. A pecuniary legacy charged with the 
debt of the testator, is to be reimbursed 
out of the residuum, as well when that 
is undisposed of, as whei it is given a- 
way. Ibid. 271 
30. A legacy, where the legatee is not des- 
cribed go as to take, sinks into the resi- 
due; but one given by a description 
Which applies to severa', goes to the 
sovereign as direlict. Clarke v Cotten 
et al. 301 
$1. A legacy to a daughter of “ the negroes 
I placed in her possession at her mar- 
riage,” passes the increase, as well as the 
original stock. Bullock v Bullock, 314 
$2. A legacy of stock in trade, and alt 
porchaes made therewith, gives the le- 
gatee the profitsthereon. Ibid. 315 
33. A legacy to the heirs of a living per- 
son is to be construed as “he ey mm 
if it a n the will is liv- 
ing. Mid. ed 316 
24. And in that case, after-born children 
take under the words heirs proceeding 
from his body. Ibid. 316 
35. A direction to sell specific property, 
“sand the money thence arising to be dis- 
of” in the payment Ff debts and 


ies, makes the latter a charge upon }. 


es. Fraserv Alexander, 352 
«when she 


Brandehild, 
” and “if she dies be- 


comes of 
fore she arrives at lawful age or mar- 
ries,” then ever, is contingent, and vests 
only upon her arrival at full age or mar- 
riage. Bot the payment is postponed 
until she comes of age, and interest ac- 
crues only from that time. Kent v Wat- 


son, . 366 
37. A legacy “to be paid out of my es- 
tate,” is charged by those words upon 
the land which passed by the will, es- 
Uy “when the personalty is very 

small, and was all given to the wife for 
life, and she appointed executrix. Bray 

v Lamb, ‘ 372 
38. A bequest of “all the notes of hand 
that will be remaining after paying off 
all the legacies herein-before given, which 

I suppose will be from twenty to thirty 
thousand dollars,” is specific, and the 
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legacy is to be applicd to the payment 
of the general legacies, only in the event 
of the undisposed of residdé being in- 
sufficient for their discharge. Perry v 
Maxwell, 488 
39. Dividends upon stock due at the death 
of the testator, do not pass by a bequest 
of the stock itself. bid. 495 
40. A legacy by a debtor to his creditor, 
of the same nature with the debt, and of 
an equal or greater value is prima facie 

a payment of it. Ibid. 8 
41. But the adoption of this rule has been 
regretted, and there are many circum- 
stances which repel the presuinption.— 
As a general direction for the payment 
of debts, or if the legacy be contingent, 
or payable after the debt, or be specific 
or uncertain, or given after the debt is 
contracted. Especially is it repelled, 
where the debt is contingent. Jbid. 
498-499 

42, And where at the date of his will the 
testator was an administrator, and upon 
his death without settling his adminis- 
tration, bound to accouat with an ad- 
ministrator, de denis non, legacies given 
by him to the next of kin of his intes- 
tate, are not paymeuts of their distribu- 


ER Tcgacy Rr 
my notes, and handed over,” &c. is not 
merely a charge for its amount upon the 
gotes of which the testator may be pos- 
sessed, but is a specific legacy of securi- 
ties hereafter to be ascertained. bid. 

501 

44.Bat one to be paid as soon as its amount 
can be collected, or if the “legatee is will- 
ing to receive that in good notes, he can 
do so,” is a general legacy. Ibid. 503 

45. So also, is a legacy “in notes to be 
paid as soon after my death, &c.” there 
being nothing to denote that any par- 
ticular notes were intended. Jdid. 504 

46. And a subsequent bequest of “all the 
notes that wi:l be remaining after pay- 
ing off the legacies herein before given,” 
will not make them specific, because the 
remainder being uncertain in amount, 
indicates that the charge upon them, and 
not a fractional part of them, was iutend- 





time, and a payment to his guardian du- 


ring his infancy, does not protect the ex- 
ecutor. Giles v Franke, 521 


Vide Devise, passim,—Estate for Life in 
Personalty, passim,— Executors and Ad- 

i 3, 18, 21, 23, 41, 43,— 
Husband and Wife, 3,—Residue and 


vent. Bullock v Bullock, 
LIMITATIONS, STATUTE OF. 
Vide Lapse of ‘Time, 3,7, 11,—Tenant in 
Common, !,—Trust, 17. 
MASTER OF A SHIP. 





irrelevant without the production of a 

judgment or other record. Finch v 

‘Ragland, 137 

2. Written receipts for money of living 
are not strictly legal evi 


Sy 
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- 
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— 
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of slaves be a mortgage or a conditional 
sale, the fact that no bond is taken to 
secure the money advanced, is only one 
evidence of the character of the transac- 
tion. Ibid. 78 
5. If the mortgagee obtains a judgment 
and execution for the mortgage debt, 
and under the act of 1812, (Rev. 
c. 830,) sells the equity of redemp- 
tion, and becomes the purchaser, how 
is the relation between him and the 





never ordered, is 
otherwise when 4 Teal ooh 
Ibid. 


15. ye Se re 
gaged premises at sheriff’s sale, upon a 
parol agreement to hold them as » secue 
my, SS coe a mere incumbrancer, 
and parol evidence of the agreement 
may be received, notwithstanding the 
sheriff’s deed be absolute. Jackson v 
Blount, S555 

16. Facts and circumstances dehors an.ab-- 
solute deed, may, in equity, be proved: 
planar Lats) eeeioene 
asecurity. Ibid. 

17, An absolute deed declared to be wd 


ty with the latter to raise money 
loan—that the purchase was an unequal 
Ct aa 
or same 

with the fact that be occupied the led 
for twenty-four years without paying rent 

—and other attendant circumstances. 
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him with costs. Seon Hie ot. 
1 


Vide Husband end Wife, 2,—Partnership 


partnership accounts ; and if af- 
ter such settlemert one leaves his share 
in the hands of the acting partner, he 
does so at his own risk. But if pending 
an account, and before its settlement, one 
of the partners receives his share of the 
profits without the consent of the others, 
upon the insolvency of the acting part- 
ner, he must account with the others 
for the amount thus received. Altioon 
v Davideon, 79 
%. After the dissolution of a partnership, 
each partner is a trustee for the 
as to the partnership funds in his hands. 
But if one of them pays over to the 
acting partner the partnership effects, 
unless mala fides be proved, he is not 
ee eee 
84 
. » ThEI conspire to defraud 
their copartner out of his share of the 
profits, and act with a view to that pur- | 


due such copartner, on an ad- 
sapped as ~ 
bid. 


86 
4. A partner who 
must first 

ship effects existing in specie, 

can compel contribution from a 

who has received his share. Jbid. 87 
5. Where of four partners, one died insol- 

vent, largely indebted to the pares 

ship, and two others, without 

sent of the fourth, received their shares 

from his executor, the sum so 

remains as between the survivor's joint 

stock. Ibid. 87 
6. When an acting partner dies insolvent, 

having appointed one of his copartner’s 

executor, who retains his profits as a 

debt due frem the testator, he is bound 

to account with the other partners for 

the sum retained. Jbid. » 88 
¥. Where an acting partner takes bonds 





INDEX. 


payable to himself, for partnership debts, 
a—ibdin. mi are co- 
89 
8. rear one of two copart- 
ners, of his interest in the 
is a dissolution of it, because the other 
is not bound to receive the assignee as 
a partner. But where the assignment 
was a mere security, and it was agreed 
by all parties that the assignor should 
act in the ip business as agent 
of the assignee, it does not produce this 


parties. Bufort v Neely, 
9. The principal debtor is not a 
ay oe rie a 
eh etd EE wry his in- 
terest in it to indemnify the surety.— 


2. But it is dtherwise where the " 
all its attending circumstances, ’ 
forth in the answer, and is 1 
Ee OS ee 


3. Acie baning. a deed thus brought fo 
ward is not decreed to be cancelled, be- 


Tbiil. . 
217 


couse relief of 
not because it was not in issue, 





eat Akt ee eas" * ™ * 


ee aes ali tes 


7 
* 


_ 
-* 
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INDEX... 


cify the parts of.the bill te which it is 
intended to apply. More especially is 
it bad, when it is expressed to be “to 
the residue of the bill net pleaded to,” 
when in fact the plea applies to the bill. 
_ Ibid. 363 


1, Where a testator directed his land to be 
sold, and the proceeds divided among his 
children, the power being apparently 
executed, and the purchase money paid 
to the children, they will not be permit- 


land.—Sanderlin v Thompson, 
2. But if the purchaser, after the filing of 
hie bill for relief, procures the will to be 
and charges this fact by-a sup- 
bill, he thereby overrules his 

ity ; because having estab- 

a legal title in himself, he defeats 


3. 


otherwise as to the purchaser, upon 
execution of it. Ibid. 
PRACTICE. 
Proofs which are not material to any 


read upon the hearing. Preverigs s 





defendant. Cooper v Cooper, 

6. As a plaintiff may in this dismiss 
his bill without prejudice, the order for 
hearing, will upon his application, be set 
aside upon the terms of -his paying all 
the costs, without being reimbursed 
them in any event. Springs v i 


7. Upori a bill by the next of kin, if his 
character does not conclusively appear, 
a reference as to that fact will be direct- 
ed. Redmond v Coffin; 446 

Vide Answer 2. : 
PRINCIPAL AND ATTORNEY. 

An attorney must act in the name of his 
principal, and a deed executed by him 
in his own name, and as his proper act, 
does not bind the principal. Redmond 


v Coffin, 441 
RECEIPT. 


A receipt not under seal, is only evidence 
of satisfaction and may be explained by 
parol testimony. Chunn v cCarson, 

74 

REFERENCE TO THE CLERK AND 





nold v Blackwell, 1 
2. A master cannot act upon facts within 
his own knowledge. Bissell v Bozman, 


2, 
RELIEF. 
1. If the specific relief prayed cannot 








husband alone Jhid. 361 
SHERIFF’S RETURN AND DEED. 
Vide Evidence, 2. 
SLAVES. 
Vide Emancipation,—Estate for 
Personalty, 2,—Gift of Slaves, 1 
SPECIFIC ag og 


ion Arnold v Arnold, 467 

STATUTES COMMENTED UPON, 
OR REFERRED TO. P* 
bequeath- | 1715, Rev. c. 2, § 5, Wagstaff v fn — 


1741, Rev. . 28, M v 76 
#.'A bequcet ofthe reside “toe dspoe LYE, evo. 12%, Meson Poltbens 
éd of as my executors think proper,” | 1784, Rev. c. 204, Craven v Craven, 338 
i i 1789, Rev. ¢. 308, Canal Sian 
1791, «. 351, ven v Craven, 358 
1799, Rev. c. 536, a 
6 < « v Hawkins, 
1799, Rev. c. 538, McPherson v 


Telfair, , 1800, Rev. c. 551, Hill v Jor 
arent » pests i . 


1812, Rev..c. 830, Morris ¥ Ford, % 
1817, Rev.c.959b Robards v Ww rtham 


1618, Bev, c. 962, Pike v Armstead, — 


Littlejohn v 
1819. Rev, ¢.1016 Clancy v Cine, 
1820, Rev. ¢.1055 Freeman y Perry, 


1822,Private Act 2 Free Bilge Go 


OF FRAUDS. 
for the Sale of 


nega 

Vide Legacy, 13, 17, 1 
SURETY. 

1. By n sondage UO Mand to one He 


yn 0 entety, Me’ Seta 
Brant ace ere i - te 


principal debtor was a 








2. It seems, that the creditor is not bound 
to sue the principal debtor at the request 
{oid. 28 


or, as &@ compensation for mana, 
was invalid. Boyd v Hawkine, 

2. To prevent fraud, Courts of i 
not permit trustees to purchase the trust 
estate at their own sales. Jbid. 207 

4. Where a testator died indebted to a | 3, The rule also forbids a trustee from pur- 
bank, and his note was renewed by his chasing for his own benefit,.an iacum- 
executor, as executor, and afterwards on the trust estate. Ibid. 207 
Wlischarged by a surety who became lia- 
ble subsequently to the death of the tes- 
tator, it was held that the had a 


@aeaanerr ~ sTerasat 
De 








587 mfp Bx. 


34 The purchase by « trustee of anin-|} ent between the debtor and creditor 
_ eaumbrance upon the trust estate, enures in di 
to ihe of cestui que trust, and a 
sale of of the estate in con- 
judgment, is made cestui 
trust, in ignorance of his right. ti 
13 


15. And such a sale made, when the ces- 
tua truet was in distress, 
ul of the sinister influence of the 
trustee, and under mistaken estimates of 
his services, cannot be supported. Ibid. 

~ 215 

16. And a subsequent deed will not help 
it, unless the ceetui gue truest knew that 
the first was invalid, and.intended the 
second asa confirmation. Jbid. 215 


= 
£ 


REESRe 
trhripe 
4 iF 
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* A Court of Equity is bound by the sta- 


INDEX. 


assigned to a deceased partner, and the 
residence of the survivor was unknown, 
so that a warrant of to sue at 
law, could not be obtained, it was held 
that the executor of the deceased part- 
ner could recover the debt in equity.— 
Drake v Blount, 35 

28. A partial payment by a trustee to his 
cestui gue trust cannot under any cir- 
camstances, operate as a discharge of 
the residue. edmond v Cofin, 442 

Vide Execution and Execution sales, 3, 5. 
Executors and Administrators, 31, 87. 
Jurisdiction, 2,3, 5—Lapse of time, 11, 
Vendor and Purchaser, 7, 8, 9. 

USURY. 


Ure of » and althou upon the 
bill oe are, ail wl' esten 
ed only upon terms of his repaying 
the swum lent with interest, yet the lend- 
er can have no relief whatever, and his 
bill to foreclose an usurious mortgage 
will be dismissed. McBrayer v*Ro- 


berts, 75 
VENDOR AND PURCHASER. 


Clanton v Burges, 


rchasce! 
tah) 





5. Where the vendes has taken his title, ' 
the court will not rescind the contract, ' 


because of a prior voluntary conveyance ! 


by the yendor, which is void against the 
vendee. Jdid. es oar 6 


arrangement 

with the widow of the testator to’ waive 
her right to dower, and sold with notice 
to the purchaser uf the widow’s claim— 
heid that the latter wag entitled to no 
relief, upon the widow's interposing her 
claim. Pileon v White, 29 
1. A bona fide purchaser from a trustee, 
holding upon a personal confidence to 
sel! the trust estate, receive the purchase 
money, and divide it among the céstuis 
gue trust, is not bound to see to its ap- 
plication. Hunt et al. v State Bank, 60 
8. A hona fide vendee, who has notice 
that there is a personal confidence be- 
tween the trustee and cestuis que trust, 
to sell and divide the purchase money, 
is not affected by cquities subsisting be- 
tween the latter. bid, 64 
9. And especially he is not bound to notice 
the right of the cestwis gue trust, to por- 
tions of the ase money, where their 
amount is d Ibid. 64 
10. A purchaser cannot calf for the execu- 
tion of a contract procured froma ven- 
dor while in a state of intoxication.— 
Whitesides v Greenlee, 153 
greemient for the sale of land is, in equi- 
ty, considered as land, and if the con- 
tract is vacate! after the death of the 
vendee, it goes to the heir. Tate v Con- 
ner, 226 
12. The Cape Fear Navigation Company 
having laid out a town and sol the lots, 
under the impression that they would 
the navigation to it, and it turning 

out that the funds of the Company would 
not admit of it, whereby the lots were 


worthless; but the Co 
made 0 Travaurent 


or representation of their means, they 
and the vendees being under an honest 
mistake—it was held that the latter could 
not be relieved. Turner v Cape Fear 
Navigation Company, 238 

Vide Contract for the Sale of Land, 3,— 
Exchange, — Mistake,—#pecific Execu- 
then. 
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